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NTI FURTHER SUBMISSIONS ON THE PROPOSED LIMITATIONS  

A.  POTENTIAL FURTHER JUSTIFICATIONS FOR PROPOSED LIMITATIONS

As noted in NTI’s April 25 Response, NTI did not receive the NWMB document entitled Proposed Total Allowable Harvests and Non-Quota Limitations in the Draft 2005 Wildlife Regulations and Orders (April 13, 2006) in time to respond to its contents before the initial May Special Meeting date.  

The NWMB’s April 13 document contains a list of proposed justifications for the limitations contained in the filed draft regulations and orders, prepared “as an aid to all participants”. In its May 4 and July 26 letters to the NWMB, filed, NTI sought clarification of the status of the parts of the NWMB document that appeared to go further than summarizing justifications already proposed by the GN, possibly offering justifications not found in the GN submissions. 

NTI appreciates the guidance given in the NWMB’s July 13 letter to NTI and the GN, and August 2 letter to NTI, filed. After restating that the April 13 document is for “assistance to all participants and the overall process”, the July 13 letter confirms that the justifications advanced are “potential” justifications, and notes that the GN has been directed to review them “for accuracy”. The August 2 letter emphasizes that the NWMB’s intention is “to treat the justifications contained in the April 13 document only as potential justifications” and that “no NWMB staff person or advisor intends to initiate any questioning or consideration of a particular justification not otherwise raised by one or more of the participants”. 
Based on this guidance, NTI is treating the NWMB’s April 13 documents as not intended to propose for the Board’s consideration any justifications other than those that have been submitted, or will be submitted by August 11, by the GN or another party to the Special Meeting.
B.  TOTAL ALLOWABLE HARVESTS, AND RELATED NQLS   

As explained in the Note to Reader introducing NTI’s April 25 response, the GN’s justifications for the two limitations below were not addressed in the body of that Response, due to NTI’s understanding at the time that these proposals were not going forward.  
1.  Closed season for specified muskox populations (Apr 16- Sept 30, MX 11-13 only)
Proposed limitation: no harvesting of muskoxen from populations MX/11, MX/12, and MX/13 from April 16 to September 30.  

Proposed justification:

Authority – not identified. 

Reason - “Management is directed at increasing population growth rates and conserving expanding populations” (GN TAH report, page 25). 
Supporting evidence:  
“During summer, musk ox form smaller groups led, usually, by a single bull male (i.e., a male and harem of females with calves; Banfield 1974). We believe there is a risk that the loss of bull males at this time may predispose females with calves to unknown, but likely higher levels of predation, given that bull males are thought to lead and coordinate harem defence against predators (Urquhart 1982). Further, bull males are believed to play an important role in leading females and calves to adequate forage during summer. Summer is critical for musk ox nutrition (Tedesco et al. 1993): there is evidence that the likelihood of pregnancy and successful parturition is related to fat reserves, and most fat reserves are accumulated during the summer and early fall (Adamczewski et al. 1997). During winter, the harem social structure dissolves and musk ox form larger, multi-male and multi-female congregations (Banfield 1974), at which time the loss of some males from the group is not thought to have an impact on predator defence or foraging behaviour.” (GN TAH Report, page 22.) 
Other relevant information filed: 

(With respect to muskoxen harvesting season), “One delegate stated that the Muskoxen season should be open all year.” (GN consultation report, concern #12)

(With respect to muskoxen management objectives), “Most Kivalliq delegates did not support the proposed muskoxen management approach of only conducting harvesting inland in order to support the population range expansion.” (GN consultation report, concern #8)
(With respect to NWMB consultation), “Proposed Non-Quota Limitations Not Reviewed.  There was not enough time during the informal hearing to review the following NQLs.
……

PROPOSED NQLs (MUSKOX MANAGEMENT AREAS REGULATIONS, S. 2(1))

PROPOSED NQLs (OPEN SEASONS ORDER, S. 1)

NTI submission
This limitation should not be applied to Inuit.

1. Any recommendations for limitations on Inuit harvesting should emerge through the development of a management plan.

2. There is currently no management plan.  

3. There was no consultation on this limitation on Inuit harvesting in the Nunavut Wildlife Management Board informal hearing.

2.  Closed season for gyrfalcon (Nov 1-Aug 31)
Proposed limitation: no harvesting of gyrfalcons from November 01 to August 31.  

Proposed justification:

Authority – not identified. 

Reason: 
“We suggest harvest of gyrfalcons be restricted to fall-passage birds only; however, the dates required for harvesting may vary across Nunavut. After consultation with recognized experts on arctic gyrfalcon ecology (B. Bromley, K. Poole), we recommend that the harvest of gyrfalcons be restricted to the months of September and October (i.e., 01 September–31 October). (GN TAH report, page 36)
Supporting evidence: not provided

Other relevant information filed: 

(With respect to gyrfalcon harvesting season), “One delegate suggested that the open season for Gyrfalcon harvesting should begin on August 15, as they are flying then” (GN consultation report, concern #11).
NTI submission

This limitation should not be applied to Inuit.

1. Any recommendations for limitations on Inuit harvesting should emerge through the development of a management plan.

2. There is no evidence provided to support this prohibition.
3. There was no consultation on this limitation on Inuit harvesting in the Nunavut Wildlife Management Board informal hearing.

C.  NON-QUOTA LIMITATIONS 

1.   Harvesting polar bear cubs, females with cubs, and females at dens
NTI’s April 25 Response addressed the justification for such limitations that had been put forward by the GN to date. As requested by the NWMB in its July 13 letter to the GN and NTI, the submission below responds to the rationale for similar limitations that the NWMB provided when the NWMB first considered these limitations in December, 2004.  The NWMB provided its reasons for its initial decisions in a letter to NTI dated February 14, 2005. These reasons are summarized below. NTI requests that the NWMB file its February 14 2005 letter and NTI’s January 13 2005 letter (to which the NWMB was responding) for the purposes of Special Meeting Number Twelve.  
Proposed limitations:  No harvesting 

1
a polar bear under three years of age unless abandoned or mother was killed in            emergency and it has little chance of surviving: s.11 (1) draft Harvesting Regulations #24; 

2. female polar bears accompanied by bears under three years of age: s.11(2) draft Harvesting Regulations #24;
3. a female polar bear in a den or constructing a den: s.11 (3) draft Harvesting Regulations #24.
 

NWMB proposed authority respecting all three limitations:  –  s. 5.3.3(a), NLCA, read in the light of ss. 5.1.2-5.1.5 and ss. 5.6.48, 5.6.50 and 5.6.51.
NWMB reasons with respect to limitation #1 above (summary only):

1. This prohibition limits Inuit harvesting only to the extent necessary to effect the valid purpose of preserving vital, healthy polar bear populations capable of sustaining harvesting needs as defined in Article 5, because 

a. The Polar Bear MOUs that recommended this measure contain a holistic and integrated set of management components;

b. Nunavut’s polar bear management system has for some time and for sound reasons supported a male selective harvest;

c. Necessary TAH’s already prevent many harvesters from taking even one bear;
d. Polar bears have relatively low reproductive rates;

e. An attempt to harvest a young bear accompanied by its mother could reasonably result in the death or injury to the mother or another member of the family group; 

f. Bears under three may still be harvested otherwise (i.e. if abandoned, the mother is an emergency kill, or an exemption permit has been obtained); 

 g. The general approach of the 1973 conference resolution annexed with the Agreement on the Conservation of Polar Bears, which proposed a similar prohibition,
 is reasonable and consistent with the spirit of the NLCA, although the Board does not fully agree with the wording because it is too restrictive and lacks an appreciation of the aboriginal perspective;

h. This restriction is less limiting than the current restriction in the regulations.
NWMB reasons with respect to limitation #2 above:

2. This prohibition limits Inuit harvesting only to the extent necessary to effect the valid purpose of preserving vital, healthy polar bear populations capable of sustaining harvesting needs as defined in Article 5, because 

a. – d [same as for limitation #1 above];

e. the harvest of a mother bear would likely result in the deaths of other members of the family group; 

f. females may still be harvested otherwise (i.e. when not accompanied by cubs);  

g. [same as for limitation #1 above];
h. this restriction is similar to the current restriction in the regulations. 

NWMB reasons with respect to limitation #3 above:

3. This prohibition limits Inuit harvesting only to the extent necessary to effect the valid purpose of preserving vital, healthy polar bear populations capable of sustaining harvesting needs as defined in Article 5, because 

a. – d [same as for limitation #1 above];

e. the death of a mother bear or pregnant female at a den would result in the deaths of other members of the family group; 

f. females may still be harvested otherwise (i.e. when not at or constructing dens or accompanied by cubs);  

g. [same as for limitation #1 above]; 

h. this restriction is similar to the current restriction in the regulations.

Supporting evidence: none additional to evidence summarized under “reasons” above.
Other relevant information filed: none.
NTI submission:
a. NTI does not question that the management plan components of the 2004 Polar Bear MOUs should be understood in relation to each other. In NTI’s submission, however, the components of these plans that are not being challenged – such as sex selectivity and Total Allowable Harvest levels – do not depend for their effectiveness upon these three non-quota limitations. 
In particular, as noted in NTI’s January 13 2005 letter to the NWMB, NTI remains concerned that the Inuit participants in the MOU process appear to have accepted these limitations on the basis that the Agreement on Conservation of Polar Bears, read in the context of s. 5.9.4 of the NLCA, required this, notwithstanding the normal justification requirements of the NLCA or any possible views of Inuit or the NWMB to the contrary. In fact, the GN has continued to assert  that these limitations are s. 5.9.4 requirements (see Drafter’s Comment to s. 11, draft Harvesting Regulations #24) without to date responding to the reasons advanced by NTI and the NWMB for concluding otherwise. NTI wishes to make it clear that NTI’s representatives themselves were taking the word of the GN representatives who (no doubt sincerely) advanced the GN’s account in the 2004 MOU process. NTI’s representatives did not realize that these limitations are not terms of the Agreement on Conservation of Polar Bears until NTI’s legal counsel looked into the matter later.
In NTI’s submission, as stated in NTI’s April 25 Response to the GN rationale, the conservation effect of three prohibitions effectively duplicates the effect of male sex selectivity and flexible quotas in the new polar bear management system. These prohibitions may well have been justifiable under 5.3.3 before the new system was established. Now that such other effective conservation measures are in place, however, these limitations on Inuit harvesting are not “necessary” within the meaning of s. 5.3.3. The NWMB did not have the benefit of this submission when it made its initial decisions in December, 2004.
b. NTI is not challenging the male selective system of managing polar bears; in fact, the effectiveness of this system is an important part of the reason why NTI submits that prohibiting the harvest of females with cubs is unnecessary. 
c. In NTI’s submission, the fact that the system already restricts the opportunity of individuals to harvest polar bears does not add to a case that further prohibitions are “necessary” under s. 5.3.3.

d. In NTI’s submission, the fact that polar bears have low reproductive      rates properly informs several components of the current polar bear management system. This reason, however, does not justify these prohibitions, either by itself or considered with the other reasons offered.  

e. NTI does not contest that other family group members can be injured or killed during the harvesting of females or cubs.  In light of the flexible quota system, however, this possibility is not a sufficient reason to prohibit the taking of cubs, females with cubs, or females at or constructing dens. If one or more members of the family group are killed, the number of  additional bears comes off the available quota, and the sex selection rules ensure that the appropriate quota penalty is incurred if an additional bear is female. 

It is noteworthy that the risk of incidental kills or injuries is also present when harvesting one member of a breeding pair, but this is not considered a sufficient concern to prohibit the harvesting of such bears. 
f. NTI’s April 25 Response (page 45) submitted that the availability of exemption permits should not be viewed as a reason that can justify otherwise unnecessary harvest limitations.  

g. NTI agrees that the views of polar bear management experts are relevant to the 5.3.3 standard. As emphasized in NTI’s April 25 submission, NTI also accepts that Inuit harvesting rights are subject to the requirements of valid conservation purposes, as set out in the NLCA. However, in NTI’s submission, the stringent NLCA justification standard requires more than an assessment whether the relevant views of experts are “reasonable”.  The NWMB or Minister must ensure that the evidence and rationale provided meet the stringent standard set by s. 5.3.3. For the reason summarized in a. above and elaborated in NTI’s April 25 submission, NTI submits that one or more of these three prohibitions might have been “necessary” within the meaning of 5.3.3 before sex selectivity and a flexible quota system were introduced in Nunavut, but this is no longer the case.  
When considering the relevant views of experts expressed in May, 1973, NTI also submits that the NWMB should take into account later views that qualify the earlier statements. As noted in NTI’s April 25 Response, the original 1973 resolution was followed by a 1997 resolution revising the original recommendation of a blanket ban on the hunting of cubs, stating that some taking of cubs is consistent with sound conservation practices where the mother is protected. 

With respect to the comment that the “general approach” of the resolution passed at the 1973 Oslo conference is “consistent with the spirit of the NLCA”,  NTI notes that Aboriginal representatives were not parties to this resolution or to the Agreement on the Conservation of Polar Bears, and that the resolution was passed at a time before the federal government began to negotiate modern treaties, before Aboriginal and treaty rights were recognized by modern Canadian courts as part of federal common law, before Aboriginal and treaty rights were entrenched in the Constitution, and, of course, before the Nunavut Land Claims Agreement was negotiated.
 In NTI’s submission, it cannot be assumed that the 1973 Oslo resolution respected the needs of Aboriginal harvesters consistently with modern constitutional standards.  
� 11.	(1) No person shall harvest a polar bear that is under three years of age unless


		(a)	it appears to be abandoned by its mother; or


	(b)	its mother bear was killed as an emergency kill in accordance with section 97 of the Act and there is little likelihood of it surviving.


(2) No person shall harvest a female polar bear that is accompanied by a bear that is or appears to be under three years of age.


(3) No person shall harvest a female polar bear that is in a den or that is constructing a den.


� As the NWMB’s letter notes, the 1973 resolution requests that the Parties to the Agreement “take such steps as possible to 1) provide a complete ban on the hunting of female polar bears with cubs and their cubs, and 2 prohibit the hunting of polar bears in denning areas during periods when bears are moving into denning areas or are in dens.”   The resolution also stated that ‘such measures are generally accepted by knowledgeable scientists to be sound conservation practices within the meaning of Article II of the Agreement on the Conservation of Polar Bears.” The NWMB letter notes that “presumably, this statement was made in recognition of the relatively low population numbers and reproductive rate of polar bears, coupled with the necessary protection offered by the maternity den and the minimal chances of survival of cubs that have lost their mother.”   


� The Agreement’s restrictive allowance for local harvesting by “traditional methods” is a textual example of Oslo participants endorsing a since- outmoded means of recognizing Aboriginal and treaty rights. This provision is not consistent with modern Canadian case law, federal policy as reflected in modern treaties, or the NLCA. The Supreme Court of Canada has rejected the view that Aboriginal harvesting rights are confined to methods fixed in the past (� HYPERLINK "http://scc.lexum.umontreal.ca/en/1990/1990rcs1-1075/1990rcs1-1075.html" �R. v. Sparrow�, [1990] 1 S.C.R. 1075; � HYPERLINK "http://scc.lexum.umontreal.ca/en/1996/1996rcs2-507/1996rcs2-507.html" �R. v. Van der Peet�, [1996] 2 S.C.R. 507).  The first modern treaty negotiated in Canada recognized the right of the James Bay Crees and Northern Quebec Inuit to “the use of present and traditional methods of harvesting except where such methods affect public safety” (James Bay and Northern Quebec Agreement, 1975, s. 24.3.14, emphasis added). As noted in NTI’s April 25 submission,  the NLCA expressly aims to create a system of harvesting rights that “reflects the traditional and current levels, patterns and character of Inuit harvesting” (5.1.3 (a)(i), emphasis added).
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